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PROTECTING ORIGINAL
FORMS OF EXPRESSION

COPYRIGHTS:

By Jeffrey A. Travis, Esq.

Copyrights protect “original works of authorship,” including literary,
dramatic, musical, artistic and certain other intellectual works. The “certain”
other works abound and include software, technical drawings, architectural
works and many other types of creative works.

Besides traditional forms of authorship, Congress has even extended
protection to architectural works. This allows an author of a building plan to
sue for copyright infringement if it can be shown, for example, that a house
recently built is identical to original plans you created, and provided you can
show the infringer had access to your work and they are substantially similar.

Copyrights are protected under federal law (Title 17 of the United States
Code). Therefore, in order to perfect a copyright, an author of a work must
properly file and deposit their work with the United States Copyright Office
(www.copyright.gov). The copyright office provides forms and instructions
for filing, but be careful; for particular types of works, specific certificates of
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registration must be filed. Further, authors must be
careful to ensure the following:

* The proper certificate of registration form
must be filed. Different works of authorship require
different forms.

* You must be the legitimate author(s) of the
work. Oftentimes works are prepared for or by an
author for someone else. The authorship could vest
in either the author of the work, those who had it
prepared or multiple authors. This will depend on
the circumstances surrounding the preparation of the
work.

* All of the authors must be properly designated
on the form.

* Any assignments (if applicable), must be
disclosed.

Failure to properly file a copyright form can
potentially defeat a copyright claim the author might
try to enforce. For example, if you attempt to enforce
a claim and rely on a certificate of registration which
was proper in all regards with the exception that you
failed to properly assign the work, this could provide
a complete defense for the alleged infringer.

Authors should also be mindful to make proper
attribution for the type of work they have prepared.
If, for example, you create a work that is based on a
prior work, but to which you add original elements
to it, this would constitute a derivative work that the
author who created the work from which the new
work is derived, may still hold authorship.

Copyrights do not prevent anyone from using
the work. Under copyright statutes and common law,
there is the doctrine of “fair use” which allows limited
use of the work without having to obtain permission
or a license. For example, it is generally acceptable
to cite from passages of a work for scholarly
criticism, educational purposes and parodies. Other
factors governing fair use are the nature of the copied
work and whether it is susceptible to copyright, the
substance of what was copied, the effect on the value
of the work, and the effect that copying has on the
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These are all factual issues

work in the market.
decided by a jury.

Enforcing claims of copyright can be time
consuming, expensive and an unwanted distraction.
Therefore, registering your work early and often
provides an extra incentive for an infringer to settle
quickly and avoid statutory fees, lost profits, actual
damages and attorney’s fees.

The Law Offices of Borton Petrini, LLP can
assist in obtaining a copyright and advising as to
whether one should obtain a copyright, assisting in
any potential or pending copyright litigation, and
even providing an intellectual property audit of a
business. With offices in Bakersfield and throughout
California, Borton Petrini, LLP is ready to serve
you.

DID YOU KNOW ?

Copyrights are protected only under federal
law. Therefore, a copyright claim can be
perfected only once and only after filing for
federal copyright registration. Although you
can file for a copyright after infringement has
occurred, filing later deprives you of statutory
damages and the ability to collect attorney’s
fees.
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By Jeffrey A. Travis, Esq.

Copyrights are probably the least expensive form of
intellectual property protection to obtain and the easiest
to register. Unlike patents which undergo an examination
process before a registration occurs, the copyright office does
not verify the originality of any work. It takes litigation to sort
out the ownership, scope and originality of a work. Therefore,
file as early as the work is created, ensure that all authors are
identified, all assignments are noted, and the proper scope of
the copyright is identified on the copyright form. Also, keep
good records of who has access to the work. This will provide
a boon should you ever have to try and enforce the right of the
work through litigation. This is also a caveat to those who
may want to use a potentially copyrighted work. *i*

A BITTERSWEET

No song was more aptly named than this 1997
song by The Verve. In their most famous song, “Bitter
Sweet Symphony,” they borrowed “too much” of a
looped sample of a recording by the Rolling Stone’s
hit, “The Last Time.” This resulted in the Rolling
Stones suing The Verve for royalties and rights to the
song and even songwriting credits for Mick Jagger
and Keith Richards. The Verve never earned a nickel
from the song despite it being an enormous hit in both
Britain and the United States. o}

Copyrights come in many forms.
Most anything that can be put down
in a tangible form of expression can
potentially be entitled to copyright
protection. Forexample, copyrighting
proprietary employment manuals
and even original forms that you
created can offer an alternate form of
protection than the more expensive
and difficult standards required to
enforce patents, trade secrets, or
trademarks. Further, copyrights also
last longer — the life of the author
plus 70 years — and require no
renewal.

DISCLAIMER: THE INFORMATION PROVIDED IN THIS UPDATE IS NOT A SUBSTITUTE FOR LEGAL
ADVICE. READERS SHOULD BE ADVISED THAT IF THEY HAVE QUESTIONS ABOUT THIS OR ANY OTHER
AREA OF INTELLECTUAL PROPERTY, THEY SHOULD SEEK THE ADVICE OF COMPETENT COUNSEL

SPECIALIZING IN INTELLECTUAL PROPERTY.
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